Congressional Budget Office ( \

Nonpartisan Analysis for the U.S. Congress

Budgetary Effects of Policies
to Modify or Eliminate
Medicaid’s Institutions for

Mental Diseases Exclusion

edicaid is a joint federal-state health insur-
ance program for people with low income.
States administer the program pursuant to
certain federal rules and regulations, and
the federal government makes matching payments to the
states to cover a share of the costs. Under a policy known
as the institutions for mental diseases (IMD) exclusion,
the federal government does not make matching pay-
ments to states for expenditures for services provided to
Medicaid enrollees ages 21 to 64 who are in certain types
of inpatient facilities. Federal reimbursement is available,
however, under several exceptions to the IMD exclusion.
States make extensive use of those exceptions.

In this report, the Congressional Budget Office estimates
the budgetary effects of two options, each with three vari-
ants, for expanding federal Medicaid payments for those
excluded services.

® Under current law, states may amend their Medicaid
plan and receive federal matching funds through
September 30, 2023, for care for Medicaid enrollees
ages 21 to 64 with at least one substance use disorder
(SUD) in eligible IMDs if several criteria are met.'
Permanently extending that option (referred to
as the “state plan option” throughout this report)
would increase federal Medicaid expenditures by
$155 million to $560 million, on net, over the
2024-2033 period; the range reflects three alternative
specifications of the option that CBO examined.

® Eliminating the IMD exclusion would increase
federal Medicaid expenditures by larger amounts.
Eliminating the exclusion for stays for SUDs would

1. The option was created by section 5052 of Public Law 115-271,
the Substance Use-Disorder Prevention that Promotes Opioid
Recovery and Treatment for Patients and Communities Act.
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increase those expenditures by $7.7 billion, on net,
over the 2024-2033 period; eliminating the exclusion
for stays for mental health disorders would increase
those expenditures by $33.5 billion, on net; and
eliminating it for both types of stays would increase
those expenditures by $38.4 billion, on net.

Under all of the options that CBO examined, outlays
would increase because of greater federal spending for
inpatient and long-term care services. Those costs would
be partially offset by slightly less spending for emergency
department visits. The estimates are uncertain because
state-level policy decisions and the prevalence of the dis-
orders are difficult to project, among other reasons.

Each policy option could affect people’s access to care and
their ability to afford it, providers’ capacity, and the qual-
ity of care. A detailed analysis of those effects is outside
the scope of this report.

Behavioral Health Care for Medicaid
Enrollees and the IMD Exclusion

In calendar year 2019, about 35 percent of adult
Medicaid enrollees had a behavioral health condition,
which can include mental illnesses (such as anxiety disor-
der, depression, bipolar disorder, and schizophrenia) or an
SUD (such as alcohol use disorder and opioid use disor-
der). Treatment for those conditions can be provided in
outpatient, residential, and inpatient settings. The severity
of a person’s behavioral health needs, along with other
factors, can affect which care setting is most appropriate
and how long it is needed. Outpatient care may be used
by people who are willing to participate in recommended
services, whose living arrangements are stable, who have
access to transportation, and who have a supportive social
network. Residential treatment can be appropriate for

Notes: Unless this report indicates otherwise, all years referred to are federal fiscal years, which run from October 1to September 30 and are designated by the
calendar year in which they end. Budgetary estimates are rounded to the nearest $5 million.
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people with serious behavioral health conditions who
have not improved in outpatient settings or whose work
or living arrangements are not stable and who have lim-
ited or no support from their social network. Inpatient
care can be appropriate for people experiencing severe
behavioral health symptoms who require continuous
care.” That care is more structured and medically ori-
ented than residential care.’

Medicaid’s IMD Exclusion

Medicaid covers many behavioral health services, includ-
ing physicians’ services, inpatient and outpatient hospital
services, and prescription drugs. One limitation to that
coverage is the IMD exclusion, which has been in place
in the Medicaid statute since 1965.* The IMD exclusion
prohibits the federal government from making match-
ing payments to state Medicaid programs for services
provided to enrollees residing in IMDs. According to the
law, IMDs are defined as hospitals, nursing facilities, and
other institutions that have more than 16 beds and are
primarily engaged in diagnosing, treating, or caring for
people with mental diseases, including SUDs.

The IMD exclusion applies to adults ages 21 to 64, and
it applies not only to services furnished by an IMD but
also to services delivered outside the facility to current
patients of IMDs.’ States have the option to cover ser-
vices in IMDs for people younger than 21 or older than
64 and to have the federal government cover part of the

2. The characterizations of treatment settings and the patients
treated in those settings are broad generalizations. For more
information, see Substance Abuse and Mental Health Services
Administration, “Types of Treatment” (accessed February 1,

2023), heeps://tinyurl.com/3v6knc7k.

3. Department of Health and Human Services, Office of the
Assistant Secretary for Planning and Evaluation, “State
Residential Treatment for Behavioral Health Conditions:
Regulation and Policy Environmental Scan” (November 26,
2019), https://tinyurl.com/ypkk74rs.

4. 'The IMD exclusion was created because inpatient care for
people with psychiatric conditions had historically been
financed by state and local governments and because of
deinstitutionalization, the movement to transition the care of
people with behavioral health conditions from institutions to
community settings. For more information on the historical
context for the IMD exclusion, see Medicaid and CHIP
Payment and Access Commission, Report to Congress on
Oversight of Institutions for Mental Diseases (December 2019),
hteps://tinyurl.com/5n8fetwj (PDF).

5. Ibid.

cost.® States can also receive federal matching payments
for services provided outside of IMDs for pregnant and
postpartum people who are eligible for Medicaid on

the basis of being pregnant and who are receiving SUD
treatment in IMDs. Analysis of the under-21, over-64,
and pregnant and postpartum populations is beyond the
scope of this report.

Exceptions to the IMD Exclusion

Four exceptions to the IMD exclusion make federal
financing available for IMD stays and are used by many
states. (States may also pay, without a federal match, for
services Medicaid enrollees ages 21 to 64 receive while in
IMDs.) Three of the exceptions are permanently avail-
able: the use of disproportionate share hospital (DSH)
payments, section 1115 demonstration waivers under
the Social Security Act, and Medicaid managed care
“in-lieu-of” authority.

DSH Payments. Federal law requires state Medicaid
programs to make DSH payments to qualifying hospi-
tals that serve a large number of Medicaid enrollees and
uninsured individuals. States can make such payments
for uncompensated care at IMDs.” As of 2022, 32 states
and the District of Columbia used that authority; the
majority of states used less than 20 percent of their total
DSH payments for that purpose.®

6. According to a 2019 report, all states and the District of
Columbia provided Medicaid coverage of inpatient psychiatric
services for people under age 21, and 41 states and the District
of Columbia provided that optional coverage for people 65 or
older. For more information, see Alison Mitchell, “Medicaid’s
Institutions for Mental Disease (IMD) Exclusion,” In Focus
(Congressional Research Service, updated July 30, 2019),
https://crsreports.congress.gov/ product/pdf/IF/IF10222.

7. Medicaid DSH payments are required by statute and are intended
to offset hospitals” costs for uncompensated care; they aim to
improve access to care for Medicaid enrollees and uninsured
people as well as to ensure the financial stability of safety-net
hospitals. State payments for uncompensated care at IMDs
cannot exceed the limit of the lesser of the amount of DSH funds
that the state paid to IMDs in 1995 or 33 percent of the state’s
total DSH allotment for hospitals in 1995. See Medicaid and
CHIP Payment and Access Commission, Report to Congress on
Oversight of Institutions for Mental Diseases (December 2019),
https://tinyurl.com/5n8fetwj (PDF). Federal DSH allotments
are scheduled to be reduced in 2024 through 2027. Previously
scheduled cuts to DSH allotments have been delayed several
times. See Medicaid and CHIP Payment and Access Commission,
“Disproportionate Share Hospital Payments” (accessed March 8,
2023), https://tinyurl.com/5n6ecow8.

8. CBO’s analysis of Centers for Medicare & Medicaid Services,
“Expenditure Reports From MBES/CBES” (accessed January 13,
2023), heeps://tinyurl.com/bdfdv3p7.
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Section 1115 Waivers. Section 1115 of the Social Security
Act gives the Secretary of Health and Human Services
authority to approve experimental, pilot, or demon-
stration projects that the Secretary finds to be likely

to assist in promoting the objectives of the Medicaid
program. Section 1115 waivers are available for mental
health and for SUDs; they allow states to receive fed-
eral reimbursement for treatment for enrollees who are
patients in IMDs. For waivers to be approved by the
Centers for Medicare & Medicaid Services (CMS), states
must commit to achieving certain milestones, such as
use of evidence-based placement criteria and improved
care coordination and transition between levels of care.
Furthermore, federal policy guidance indicates that states
adopting section 1115 waivers for SUDs should aim for
a 30-day statewide average length of stay for residential
treatment. For mental health, the section 1115 waiv-

ers have an expected statewide average length of stay of
30 days, with federal reimbursement limited to stays of
no more than 60 days.” As of December 2022, 34 states
and the District of Columbia, representing 73 percent
of the Medicaid enrollees ages 21 to 64, had a section
1115 waiver. Of those states, one state had only a mental
health waiver, 25 states had only an SUD waiver, and

8 states and the District of Columbia had both types of

waivers.

Managed Care in-Lieu-of Services. States with
Medicaid managed care plans can pay for treatment in
IMDs as an in-lieu-of service, which is a service that is
not included under the state plan but that is a clinically
appropriate, cost-effective substitute for a similar, covered
service. Under that authority, federal matching funds
are available for the monthly payments to managed care
plans for enrollees ages 21 to 64 who have an IMD stay
if certain criteria are met. For example, the services in
the IMD must be medically appropriate, the enrollee
must voluntarily select them, the plan must offer the
services on an optional basis, and they must be limited

9. For the most recent guidelines on section 1115 SUD waivers,
see Brian Neale, Centers for Medicare & Medicaid Services,
letter to state Medicaid directors (November 1, 2017),
hetps://tinyurl.com/2xtk4n38 (PDF). For the most recent
guidelines on section 1115 mental health waivers, see Mary
C. Mayhew, Centers for Medicare & Medicaid Services,
letter to state Medicaid directors (November 13, 2018),
https://tinyurl.com/3t2cfa3s (PDF); and Centers for Medicare
& Medicaid Services, “Qualified Residential Treatment
Program Reimbursement: Family First Prevention Services Act
Requirements Q & A” (October 19, 2021), hetps://tinyurl.com/
ytybx7xw (PDF).

to no more than 15 days per month."” The Substance
Use-Disorder Prevention that Promotes Opioid Recovery
and Treatment for Patients and Communities Act
(SUPPORT Act, Public Law 115-271) recently codified
that provision (and any successor regulation) into statute.
As of 2020, 32 states and the District of Columbia used
that authority.

State Plan Option. A fourth authority, a state plan
option, is available to states on a temporary basis:
Effective from October 1, 2019, to September 30, 2023,
section 5052 of the SUPPORT Act allows states to
amend their Medicaid plan and receive federal matching
funds for care for Medicaid enrollees ages 21 to 64 with
at least one SUD in eligible IMDs if several criteria are
met. For example, states must meet maintenance-of-
effort requirements and cover early intervention, out-
patient, intensive outpatient, partial hospitalization,
residential, and inpatient services."' IMDs must follow
evidence-based practices and provide at least two forms
of medication for opioid use disorder to be eligible.
Federal reimbursement is available for up to 30 days per
12-month period per eligible enrollee. By the end of
2022, three states had adopted that state plan option.

Combinations of Exceptions. States have adopted
varying combinations of optional exceptions to the
IMD exclusion. According to data available as of
February 2023, two states had none of the exceptions

to the IMD exclusion (see Figure 1). Nine states had
one exception. Of those states, one used DSH pay-
ments, three used any section 1115 waiver, and five used
in-lieu-of authority. Twenty-four states and the District
of Columbia had two exceptions, and 15 states had
three exceptions—all a combination of DSH payments,
section 1115 waivers, and in-lieu-of authority. The three
states with the state plan option available under the
SUPPORT Act also used another exception policy: One
state also had a section 1115 waiver, a second also used

10. For CMS guidance on the use of in-lieu-of services and
settings in Medicaid managed care, see Daniel Tsai, Centers for
Medicare & Medicaid Services, letter to state Medicaid directors
(January 4, 2023), heeps://tinyurl.com/58357¢jm (PDEF).

11. For CMS guidance about implementation of the state plan
option, see Calder Lynch, Centers for Medicare & Medicaid
Services, letter to state Medicaid directors (November 6, 2019),
https://tinyurl.com/4k6sd88c (PDF). Under a maintenance-of-
effort requirement, states cannot reduce their spending because of
increased federal funding.
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Figure 1.

Exceptions to the IMD Exclusion Adopted for People Ages 21 to 64, by State

Number of Exceptions

0 Exceptions
(2 states)

1 Exception
(9 states)

2 Exceptions
(24 states and
the District of
Columbia)

3 Exceptions
(15 states)

Data source: Congressional Budget Office, using information from Centers for Medicare & Medicaid Services, “Expenditure Reports from MBES/CBES” (accessed
January 13, 2023), https://tinyurl.com/bdfdv3p7, “Medicaid State Plan Amendments” (accessed January 13, 2023), https://tinyurl.com/2p8e7etv, and “State
Waivers List” (accessed January 1, 2023), https://tinyurl.com/4d7mnrxs; and Kathleen Gifford and others, A View From the States: Key Medicaid Policy Changes:
Results From a 50-State Medicaid Budget Survey for State Fiscal Years 2019 and 2020 (Kaiser Family Foundation, October 2019), https://tinyurl.com/bdz226y9.
See www.cbo.gov/publication/58962#data.

Exceptions included are the use of disproportionate share hospital payments, section 1115 demonstration waivers under the Social Security Act, Medicaid
managed care in-lieu-of authority, and the state option under the Substance Use-Disorder Prevention that Promotes Opioid Recovery and Treatment for Patients
and Communities Act (SUPPORT Act). The exceptions are reported for calendar year 2022, except for the in-lieu-of service exception, which is reported for fiscal
year 2020. The figure does not include the optional exceptions for people under age 21 or over age 64, which are used by all states and the District of Columbia
and by 41 states and the District of Columbia, respectively, or the mandatory exception for outside services provided to pregnant and postpartum people in IMDs.

IMDs = institutions for mental diseases.

DSH payments, and a third state also used in-lieu-of
authority." No states had all four exceptions.

Behavioral Health Care for Medicaid Enrollees
Despite Medicaid’s coverage of behavioral health ser-
vices, including exceptions to the IMD exclusion, many
Medicaid enrollees with such conditions do not receive
treatment. Among Medicaid enrollees age 12 or older
with an SUD in calendar year 2019, fewer than one

in five reported receiving any treatment in the past

12. Idaho adopted both a state plan option and a section 1115 waiver
for SUD, intending to have the state plan option allow for
federal reimbursement for services for enrollees in IMDs before
the approval of the section 1115 waiver. For information about
the implementation plan for section 1115 waivers for SUD that
CMS agreed to, see Centers for Medicare & Medicaid Services,
“SUD Implementation Plan” (undated), hteps://tinyurl.com/
bddustku (PDF).

year, and approximately 85 percent reported needing
treatment for alcohol or drug use in the past year but

not receiving care at a mental health center, inpatient
treatment at a hospital, or in- or outpatient treatment at
a rehabilitation facility.” Of Medicaid enrollees age 18 or
older with serious mental illness in calendar year 2019,
about 70 percent reported receiving any treatment in

the past year, and about 45 percent reported perceiving

13. CBO’s analysis of the 2019 National Survey on Drug Use
and Health conducted by the Substance Abuse and Mental
Health Services Administration. Statistics from calendar
years 2020 and 2021 are also available; however, CBO used
statistics from calendar year 2019 because they do not include
the effects of the coronavirus pandemic on the prevalence
of behavioral health conditions and their treatment. For
more information on the survey, see Substance Abuse and
Mental Health Services Administration, National Survey on
Drug Use and Health (NSDUH) (accessed March 15, 2023),
heeps://tinyurl.com/36de8349.
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an unmet need for treatment. Low treatment rates for
behavioral health conditions are not limited to Medicaid.
In calendar year 2019, for example, about 90 percent of
adult Medicare enrollees with an SUD reported having a
treatment gap, and about 30 percent of adult Medicare
enrollees with serious mental illness reported perceiving
an unmet need for treatment.'

Policy Options

This report considers two options, each with three
variants, for modifying the federal payment policy for
IMDs. Changes to that policy could expand the options
available for care of SUDs and mental health disorders
and thus increase the ability of people to receive care in
the most appropriate setting for their symptoms and cir-
cumstances. Better access to a continuum of care could
reduce unnecessary use of services, such as emergency
department admissions. For example, CMS identifies
reduced use of the emergency department as a goal of
section 1115 waivers."

Option 1: Permanently Extend the State Plan
Option Available Under the SUPPORT Act

The first option would permanently extend section 5052
of the SUPPORT Act, which allows federal reimburse-
ment for services for enrollees with SUD in eligible
IMDs under a state plan option. States choosing to
adopt the state plan option—available for diagnosis,
treatment, or care for SUDs—would have to develop
such a plan and have it approved by CMS. In addi-
tion, states would be subject to maintenance-of-effort
requirements, and qualifying IMDs would have to follow
evidence-based practices and offer at least two forms of
medication for opioid use disorder.

14. The National Survey on Drug Use and Health classifies adults
as having serious mental illness if they had a diagnosable mental
disorder, other than an SUD or developmental disorder, in
the past 12 months that resulted in a serious impairment that
substantially interfered with or limited at least one major life
activity. For more information, see Substance Abuse and Mental
Health Services Administration, 2019 National Survey on Drug Use
and Health (NSDUH): Methodological Summary and Definitions
(September 2020), https://tinyurl.com/rp6kpp9j (PDEF).

15. For more information on the goals for section 1115 SUD
waivers, see Brian Neale, Centers for Medicare & Medicaid
Services, letter to state Medicaid directors (November 1, 2017),
https://tinyurl.com/2xtk4n38 (PDF). For more information
on the goals for section 1115 mental health waivers, see Mary
C. Mayhew, Centers for Medicare & Medicaid Services,
letter to state Medicaid directors (November 13, 2018),
heeps://tinyurl.com/32cfa3s (PDF).

CBO analyzed the budgetary effects of three alternatives
for permanently extending the state plan option available
under the SUPPORT Act:

® DPermanently extend the state plan option, with no
change to the allowed duration of stays (up to 30 days
per 12-month period per eligible individual) or size
of facilities (more than 16 beds) eligible for federal

reimbursement;

® Permanently extend the state plan option and expand
federal reimbursement to stays of up to 60 days per
12-month period but keep the size of the facilities
unchanged (at more than 16 beds); or

® DPermanently extend the state plan option, with no
change to the allowed duration of stays (up to 30 days
per 12-month period), but change the size of the
facilities eligible for federal reimbursement to include
only those with 17 to 39 beds.'

Option 2: Eliminate the IMD Exclusion

CBO also analyzed the effects of a second option, which
would eliminate the exclusion for IMD stays in three
possible ways:

® Eliminate the IMD exclusion for SUD stays,
® Eliminate the IMD exclusion for mental health stays, or

® Eliminate the IMD exclusion for both types of stays.

In CBO’s estimates, the policy options would be imple-
mented beginning in October 2023 (the start of fiscal
year 2024).

Effects on the Federal Budget
Modifying or eliminating the IMD exclusion would
increase Medicaid outlays. CBO estimates that increases
in federal outlays between 2024 and 2033 would be
between $155 million and $38.4 billion depending on
the alternative (see Table 1). (The estimates are relative
to CBO’s February 2023 baseline budget projections.) In
2033, the estimated increase in outlays would represent
between less than 0.01 percent and 0.5 percent of pro-
jected federal Medicaid spending in that year. The basis
for the estimates is described in the next section.

16. Lawmakers could extend the SUPPORT Act in other ways, such
as by authorizing a temporary extension or setting different limits
on the length of stay or number of beds. The options included
in this report are intended to demonstrate the sensitivity of the
estimate to different choices.
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Table 1.

Budgetary Effects of Options to Modify or Eliminate Medicaid’s IMD Exclusion, by Fiscal Year

Millions of Dollars

Total,
2023-

2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2033

Permanently Extend the State Plan Option Available Under the SUPPORT Act®

SUD Stays of up to 30 Days per 12-Month Period in

Facilities With More Than 16 Beds 0 25 30 35 40 45 55 60 70 85 90 535
SUD Stays of up to 60 Days per 12-Month Period in

Facilities With More Than 16 Beds 0 25 30 35 40 50 55 70 80 80 95 560
SUD Stays of up to 30 Days per 12-Month Period in

Facilities With 17 to 39 Beds 0 5 10 10 10 15 15 15 20 25 30 155

Eliminate the IMD Exclusion

SUD Stays 0 625 650 680 710 745 780 815 855 900 950 7,710
Mental Health Stays 0 4125 3,955 3,825 3,680 3,505 3,320 3,115 2,895 2,655 2,405 33,480
SUD Stays and Mental Health Stays 0 4,375 4,240 4,155 4,060 3,940 3,820 3,680 3,535 3,375 3,225 38,405

Data source: Congressional Budget Office. See www.cho.gov/publication/58962#data.

The options would take effect in October 2023. Estimates are relative to CBO’s February 2023 baseline budget projections.

IMDs = institutions for mental diseases; SUD = substance use disorder.

a. These options extend section 5052 of the Substance Use-Disorder Prevention that Promotes Opioid Recovery and Treatment for Patients and Communities
Act (SUPPORT Act), which allows states to amend their Medicaid plan and receive federal matching funds for care provided to Medicaid beneficiaries ages
21to 64 who have at least one SUD and who are residing in an IMD. States must meet several criteria to have their plan approved, including coverage of early
intervention, outpatient, intensive outpatient, partial hospitalization, residential, and inpatient services and maintenance-of-effort requirements. IMDs must
follow evidence-based practices and provide two forms of medication for opioid use disorder to be eligible. Federal reimbursement under section 5052 of
the SUPPORT Act is available for a maximum of 30 days per 12-month period and is effective from October 1, 2019, to September 30, 2023. The policy options

would allow states to permanently cover services as part of their Medicaid plan.

Permanently Extend the State Plan

Option Available Under the SUPPORT Act

CBO estimates that permanently extending the

state plan option available under section 5052 of the
SUPPORT Act would increase federal outlays by
between $155 million and $560 million over the 2024—
2033 period. Those estimates reflect CBO’s assessment of
how many states would take up the permanent state plan
option and the effects on Medicaid spending of allowing
for federal reimbursements of IMD stays in those states.
Each alternative applies only to IMD stays for the diag-
nosis, treatment, or care of people with SUDs.

Permanently Extend the Current State Plan Option.
CBO estimates that making the state plan option per-
manently available to states as originally enacted—for
stays of up to 30 days per 12-month period per eligible
individual and for facilities with more than 16 beds—
would increase outlays by $535 million, on net, over the
2024-2033 period. Spending on inpatient and long-
term care would increase by $540 million and would be

partially offset by a reduction of $5 million in spending
for care in emergency departments.

Permanently Extend the State Plan Option for Stays
of up to 60 Days per 12-Month Period. CBO estimates
that making the state plan option permanent but increas-
ing the number of days that could be eligible for federal
reimbursement would increase outlays by $560 million
over the 2024-2033 period, $25 million more than the
estimate for the first variant. Spending on inpatient and
long-term care would increase by $570 million, which
would be partially offset by a reduction of $10 million in
spending for care in emergency departments.

Permanently Extend the State Plan Option for
Facilities With 17 to 39 Beds. CBO estimates that
making the state plan option permanent but restricting
the number of beds for a facility to qualify for federal
reimbursement would increase outlays by $155 million
over the 2024-2033 period, $380 million less than the
estimate for the first variant. Spending on inpatient and
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long-term care would increase by $155 million, which
would be partially offset by a reduction (of less than
$5 million) in spending for care in emergency depart-
ments during that same period.

Eliminate the IMD Exclusion

Eliminating the IMD exclusion would have a much
larger budgetary impact. CBO estimates that such

a change would increase federal outlays by between
$7.7 billion and $38.4 billion over the 2024-2033
period, depending on the types of stays encompassed by
the policy. Those estimates reflect CBO’s assessment of
the effects on Medicaid spending of allowing for fed-
eral reimbursement of IMD stays, and they account for
varied effects among states with different policies under
current law and adjustments to account for how people
with different behavioral health diagnoses use services.

The effects on the federal budget of repealing the IMD
exclusion only for SUD stays are expected to grow over
the 2024-2033 period; by contrast, the effects of repeal-
ing the exclusion only for mental health stays are pro-
jected to decline over the period. In each case, growth in
enrollment and cost of services over time boosts the size
of the estimated effect. However, the effects are atten-
uated in the later years by CBO’s expectation that the
share of Medicaid enrollees living in states with waivers
will grow under current law. The effects of policies that
eliminate the IMD exclusion would be smaller in states
that are expected to adopt waivers, because most of the
associated increase in federal reimbursement would occur
under current law.

CBO expects the increase in the share of enrollees living
in states with a mental health waiver to be larger than
the increase in the share of enrollees living in states with
an SUD waiver: Those shares are projected to rise from
13 percent in 2022 to 85 percent in 2033 and from

73 percent to 85 percent, respectively. Altogether, the
mitigating effect of the increased adoption of section
1115 waivers under current law for mental health stays

is larger than the effect of increased enrollment and costs
over time, so the projected effects of repealing the exclu-
sion only for mental health stays decline over the coming
decade. In the case of repealing the IMD exclusion for
SUD stays, the effects of enrollment and costs are not fully
mitigated, and the effect of the policy grows over time.

Eliminate the IMD Exclusion for SUD Stays.
Eliminating the IMD exclusion only for SUD stays
would increase federal Medicaid outlays by $7.7 billion,
on net, over the 2024-2033 period, CBO estimates.

Spending for inpatient and long-term care would
increase by $7.9 billion, and spending for care in emer-
gency departments would fall by $235 million. That net
increase in outlays reflects changes in the use of SUD
services that would result from the policy, taking into
account state policies and the use of SUD services that
CBO projects under current law.

Eliminate the IMD Exclusion for Mental Health Stays.
Eliminating the IMD exclusion only for mental health
stays would increase federal Medicaid outlays by $33.5 bil-
lion, on net, over the 2024-2033 period, resulting from
an increase of $33.6 billion in spending for inpatient and
long-term care and a reduction of $100 million in spend-
ing for care in emergency departments. The net increase in
outlays reflects changes in the use of mental health services
that would result from the policy, taking into account state
policies and the use of mental health services that CBO
projects under current law.

Eliminate the IMD Exclusion for SUD Stays and
Mental Health Stays. CBO estimates that eliminat-

ing the IMD exclusion for SUD stays and mental
health stays would increase federal Medicaid outlays by
$38.4 billion, on net, over the 20242033 period. The
net spending increase would be the result of an increase
of $38.7 billion in spending for inpatient and long-term
care and a decrease of $330 million in spending for care
in emergency departments. The $38.4 billion in addi-
tional spending under this alternative is lower than the
sum of the $7.7 billion and $33.5 billion in costs esti-
mated for the two alternatives discussed above because
some Medicaid enrollees receive treatment for both SUD
and mental health disorders.

Analytic Approach

The estimated effects of the policies account for two
important factors. The first is the share of Medicaid
enrollees in states with section 1115 waivers under
current law, because policies that modify or repeal

the IMD exclusion would have a larger effect in states
without those waivers. Between 2017 and 2022, the
share of Medicaid enrollees in states with only a section
1115 SUD waiver rose from about 30 percent to about
60 percent, the share of Medicaid enrollees in states with
only a section 1115 mental health waiver rose from zero
to about 1 percent, and the share of Medicaid enroll-
ees in states with section 1115 waivers for both SUD
and mental health rose from zero to about 13 percent.
According to CBO’s estimates, if current laws remained
in place in 2033, 5 percent of enrollees ages 21 to 64
would live in states with SUD waivers only, 5 percent
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would live in states with mental health waivers only, and
almost 80 percent would live in states with SUD and
mental health waivers. The rising share of enrollees ages
21 to 64 living in states with waivers means that the
effects of future policies that further relaxed or elimi-
nated the IMD exclusion would be smaller because some
of those effects are expected to happen under current

law."”

'The second key factor is CBO’s estimates of how
Medicaid outlays would change in response to the pol-
icy. Those estimates are based on the agency’s analyses,
using data from the Transformed Medicaid Statistical
Information System (T-MSIS), of the effects of state
adoption of section 1115 SUD waivers. Specifically,
CBO compared changes in certain Medicaid claims
between 2016 and 2021—those for inpatient, emer-
gency department, and long-term care services with an
SUD diagnosis—in states that adopted waivers in 2019
and states that did not have waivers.'® The methodology,
which captured the effects of waivers among states with
and without in-lieu-of policies, can provide an estimate of
the effects of relaxing or eliminating the IMD exclusion
because such waivers allow participating states to receive

federal payments for the diagnosis, treatment, or care of
SUD for Medicaid enrollees ages 21 to 64 in IMDs."

17. CBO expects that, under current law, the share of states using the
other exceptions to the IMD exclusion for nonelderly adults—
managed care in-lieu-of services and DSH payments—will stay
constant.

18. CBO’s analysis is based on claims from T-MSIS’s inpatient
file for inpatient services, the long-term file for institutional
long-term care services, and the other services file for emergency
department visits. Documentation for those files is available at
ResDAC, “TAF Inpatient File” (accessed February 5, 2023),
heps://resdac.org/cms-data/files/taf-ip, “TAF Long Term Care
File” (accessed February 5, 2023), https://resdac.org/cms-data/
files/taf-lt, and “TAF Other Services File” (accessed February 5,
2023), https://resdac.org/cms-data/files/taf-ot. Some states were
excluded from the analyses because of issues with data quality.

19. CBO used a quasi-experimental design to estimate the causal
effects of states’ adopting section 1115 SUD waivers on claims
for behavioral health services. A quasi-experimental design aims
to identify the effect of a particular intervention (or “treatment”)
by comparing treated units to nontreated units. Quasi-
experimental designs differ from experimental methods because
receipt of treatment is not randomized. In CBO’s analysis,
adoption of section 1115 SUD waivers is the treatment, and
states are the units.

Effects of Adoption of Section 1115 SUD Waivers
CBO examined changes in Medicaid claims with an
SUD diagnosis for inpatient care, which includes care
provided in IMDs and other facilities such as acute care
hospitals and psychiatric hospitals that do not qualify as
IMDs. The agency also examined SUD claims for long-
term care facilities and emergency department services.
The analyses thus capture the direct effects of the adop-
tion of waivers on IMDs as well as spillover effects on
other types of services and facilities.”

Those analyses indicated that section 1115 waivers
resulted in increased federal spending for Medicaid
enrollees after 2019. Specifically, they showed that the
number of days of SUD care covered by Medicaid in
inpatient and long-term care settings among enrollees
with SUD claims increased by more than 50 percent in
states that adopted section 1115 waivers in 2019 relative
to the trend in states without waivers. In CBO’s assess-
ment, the increase in covered days of care (and the asso-
ciated increase in federal spending) stemmed from shifts
in the payer for inpatient and long-term care (a larger
federal share because of the availability of federal match-
ing funds), increased acceptance of Medicaid payment
among providers, and increased use of such care. The
analyses also showed a reduction in visits to emergency
departments. Reduced spending for those services is
expected to slightly offset the increases for inpatient and
long-term care.!

20. CBO could not identify which facilities were designated as
IMDs. States determine whether a facility is an IMD, but that
information is not typically available to the public. The IMD
designation is not used by other payers, accrediting organizations,
or state licensing agencies. For more information, see MaryBeth
Musumeci, Priya Chidambaram, and Kendal Orgera, Staze
Options for Medicaid Coverage of Inpatient Behavioral Health
Services (Kaiser Family Foundation, November 2019),
https://tinyurl.com/vbyy5hm9; and Medicaid and CHIP
Payment and Access Commission, Report to Congress on
Oversight of Institutions for Mental Diseases (December 2019),
https://tinyurl.com/5n8fetwj (PDF).

21. The adoption of section 1115 waivers may have affected the use
of outpatient services. That use may have increased because the
IMD exclusion generally prohibits federal reimbursement for all
services—in and out of IMDs—for people in IMDs. In addition,
newly used IMD services may have resulted in follow-up
outpatient services. Use of outpatient services may have decreased
if IMD services were used instead of outpatient services. Because
CBO’s analysis of the effects on those services was inconclusive
and evidence is currently unavailable in the academic literature,
the budgetary estimates do not include a change in spending for
outpatient services other than emergency department visits.


https://resdac.org/cms-data/files/taf-ip
https://resdac.org/cms-data/files/taf-lt
https://resdac.org/cms-data/files/taf-lt
https://resdac.org/cms-data/files/taf-ot
https://tinyurl.com/vbyy5hm9
https://tinyurl.com/5n8fetwj

APRIL 2023

BUDGETARY EFFECTS OF POLICIES TO MODIFY OR ELIMINATE MEDICAID’S INSTITUTIONS FOR MENTAL DISEASES EXCLUSION

Effects of Policy Options

Because section 1115 SUD waivers differ from the
options examined in this report, CBO adjusted the
estimates from the analysis of section 1115 SUD waiv-
ers before using them to gauge the effects of the policy
options discussed in this report.

Permanently Extend the State Plan Option. Although
they have several characteristics in common (such as the
use of evidence-based practices and a focus on transitions
to community-based services), section 1115 waivers and
the state plan option available under the SUPPORT Act
differ in certain respects. The state plan option allows
for federal reimbursement for fewer days of care than
waivers do and requires IMDs to provide at least two
forms of medication for opioid use disorder. In addition,
waivers require an implementation plan, monitoring of
performance measures, and evaluation of their effects—
steps that are not required when amending state plans.

Because of the similarities and differences between
section 1115 waivers and the state plan option, CBO
expects that, if the state plan option became permanently
available, some states might adopt that option rather
than section 1115 waivers. In addition, a few other states
that are not expected to adopt section 1115 waivers
under current law would adopt the state plan option to
receive federal payments for IMD services. CBO projects
that the share of Medicaid enrollees in states with a

state plan option—states that would not have adopted

a section 1115 waiver under current law—would reach

5 percent in 2033 (an increase from 1 percent in 2022).

To estimate the effects of extending the state plan option
on SUD claims for services for Medicaid enrollees, CBO
made downward adjustments to the estimated changes in
spending in states that adopted section 1115 SUD waiv-
ers. The overall size of the downward adjustment ranged
from about one-third to three-quarters, depending on
the variant. The largest reduction applied to the variant
that would restrict the number of beds for eligible facili-
ties, because that is the most restrictive variant.

CBO’s assessment was informed by several factors. For
example, for all three versions of the policy, CBO made a
downward adjustment to the estimated effect of waivers
to account for the state plan option’s requirement of

at least two forms of medication for opioid use disor-
der. According to CBO’s analysis of the 2019 National
Survey of Substance Abuse Treatment Services conducted

by the Substance Abuse and Mental Health Services
Administration, approximately 60 percent of relevant
facilities provided at least one form of such medication,
and roughly half provided two.

Further, because the allowable length of stay is, on
average, longer for section 1115 waivers than under the
SUPPORT Act policies, CBO reduced the estimated
changes in spending in states that adopted section

1115 SUD waivers on the basis of an analysis of stays in
residential facilities among all Medicaid enrollees using
T-MSIS claims. CBO found that, in 2021, 98 percent of
inpatient stays and 87 percent of long-term care stays for
SUD were less than 60 days; 5 percent of inpatient SUD
stays and 8 percent of long-term care SUD stays were
between 30 days and 60 days.

CBO applied a third downward adjustment to the third
alternative, which would extend the state plan option
permanently for facilities with 17 to 39 beds, on the
basis of its analysis of data collected by the Substance
Abuse and Mental Health Services Administration.
According to those data, approximately 27 percent of
days of care for patients with SUD were in facilities with
17 to 39 beds in 2016. By comparison, approximately
14 percent of days of care for patients with SUD were
in facilities with 16 beds or fewer. In addition, CBO
expects that some facilities would reduce their number of
beds to qualify for federal reimbursement, contributing
to the increase in Medicaid spending.

Eliminate the IMD Exclusion for SUD Stays. The
effects of eliminating the IMD exclusion for SUD stays
would vary depending on whether states have section
1115 SUD waivers, because those waivers allow for fed-
eral reimbursement for IMDs under certain conditions
under current law.

States Without Waivers. In states without section

1115 SUD waivers under current law, CBO expects that
eliminating the IMD exclusion would result in percent-

age changes in spending that are larger than the esti-

mated changes in spending in states that adopted section
1115 SUD waivers because such repeal would not have

the waivers’ restrictions, such as limits on length of stays in
IMDs.* In CBO?’s assessment, that increase in spending
would equal 115 percent of the estimated changes in spend-
ing associated with adoption of section 1115 SUD waivers.

22. Section 1115 waivers for SUD stays have an expected statewide
average length of stay of 30 days.
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States With Waivers. In states with section 1115 SUD
waivers under current law, CBO expects that eliminat-
ing the IMD exclusion would result in some increase in
spending because the waivers’ restrictions, such as limits
on length of stays in IMDs, would no longer be in effect.
In CBO’s assessment, that increase in spending would
equal 15 percent of the estimated changes in spending
associated with adoption of section 1115 SUD waivers.

Eliminate the IMD Exclusion for Mental Health Stays.
Because CMS guidance on and, thus, state adoption of
section 1115 waivers for mental health stays came after the
guidance on and adoption of section 1115 SUD waivers,
CBO could not directly quantify their effects. Instead,

the agency based its estimates on the percentage changes
in spending associated with the adoption of section

1115 SUD waivers, with certain adjustments.

States Without Waivers. In CBO’s estimate, in states
without section 1115 mental health waivers under
current law, eliminating the IMD exclusion would result
in percentage changes in spending for mental health
stays that are smaller than the effects of eliminating the
exclusion for SUD stays described above. CBO expects
that, similar to the adjustment for eliminating the
IMD exclusion for SUD stays, the increase in spending
associated with repeal would equal 115 percent of the
estimated changes in spending associated with adop-
tion of section 1115 SUD waivers.?> However, because
more people with serious mental illness report receiving
treatment than do people with SUD under current law,
CBO multiplied that estimated effect by 75 percent.
That adjustment reflects a shift in the payer of care—
from state governments to the federal government, like
the one estimated for states adopting section 1115 SUD
waivers—and also accounts for smaller increases in use
of care. Altogether, in CBO’s estimate, eliminating the
exclusion for mental health stays would result in an
increase in spending that equals 86 percent of the esti-
mated changes in spending associated with adoption of
section 1115 SUD waivers.

States With Waivers. In CBO’s estimate, in states with
section 1115 mental health waivers under current law,
eliminating the IMD exclusion would result in a small
increase in spending because the waivers’ restrictions,
such as limits on length of stay in IMDs, would no
longer be in effect. In CBO’s assessment, that increase

23. Section 1115 waivers for mental health stays have an expected
statewide average length of stay of 30 days, and the federal matching
reimbursement is limited to stays of no more than 60 days.

in spending would equal 11 percent of the estimated
changes in spending associated with adoption of section
1115 SUD waivers after accounting for a greater share of
people with serious mental illness than with SUD who
report receiving treatment under current law.**

In addition to the difference in the estimated percentage
changes in spending for policies that would eliminate the
exclusion on the basis of whether the policies applied to
SUDs or mental health disorders, the estimated effects
of the policies would differ because Medicaid spend-

ing on SUD is less than Medicaid spending on mental
health disorders. According to CBO’s analysis, in 2022,
Medicaid spending on inpatient, emergency room, and
long-term care was about $5 billion for SUD claims and
about $14 billion for mental health disorders claims.

Uncertainty About the Estimates

An important source of uncertainty stems from the diffi-
culty in predicting whether and which of the exceptions
to the IMD exclusion states may adopt over the 2023—
2033 period under current law. If more or fewer states
adopted policies that allow federal payment to be made
for services delivered in IMDs than CBO projects, the
budgetary effects of modifying the IMD exclusion would
be smaller or larger than estimated in this report. For
options that extend the state plan option available under
the SUPPORT Act, there is additional uncertainty about
the adoption of the state plan option. The specifics of
legislation or regulations that modify the IMD exclusion
could also affect the results.

Further sources of uncertainty about the estimated bud-
getary effects include whether existing and new IMDs
can accommodate all Medicaid enrollees needing that
type of care.” For that reason, how health care utilization
among enrollees with behavioral needs would change
overall and by type of service is uncertain. Increased use
of IMDs could change receipt of care in different ways
than CBO anticipates, resulting in more or less health
care spending. Additional uncertainty arises because

24. The 11 percent is the product of 15 percent (which accounts
for the difference between eliminating and relaxing the IMD
exclusion) and 75 percent (reflecting smaller increases in use of
care).

25. According to one study, 94 percent of residential beds
designated for mental health treatment were occupied in 2018.
For more information, see Department of Health and Human
Services, Mental Health Treatment Need and Treatment System
Capacity, ASPE Issue Brief (March 2021), hetps://tinyurl.com/
bde99rmr (PDF).
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section 1115 SUD waivers not only affect IMD pay-
ment policy but also require states to achieve certain
milestones, such as use of evidence-based practices and
improved coordination of care. The overlap of the IMD
policy and other requirements of a single waiver pre-
vented CBO from distinguishing between the effects of
easing the IMD exclusion on facilities and other require-
ments of the waiver.

The prevalence of behavioral health conditions is another
source of substantial uncertainty in CBO’s projections

of behavioral care spending under current law.?® That
uncertainty affects the agency’s estimates of policy options
related to the IMD exclusion. The number of people

with behavioral health conditions is currently elevated—a
result, at least in part, of the opioid crisis and the corona-
virus pandemic—and it is unclear whether it will remain
elevated over the next decade. In addition, there is consid-
erable uncertainty about the effects of actions that the
federal and state governments have taken in recent years,
or could take in future years, to address behavioral care
needs.” For example, the recently introduced 988 Suicide
& Crisis Lifeline, which provides support to people in cri-
sis, could change how some people access care.”® Finally,
future changes in how people who interact with the crim-
inal justice system receive health care services could affect
health care spending for those people.”

26. Anxiety, depression, social isolation, and certain measures of
substance use increased during the pandemic. Additionally,
measures intended to reduce the spread of the coronavirus,
including school closures and changes in health care delivery,
affected utilization of health care services.

27. For a summary of recent federal responses to the opioid
crisis, see Congressional Budget Office, 7he Opioid Crisis
and Recent Federal Policy Responses (September 2022),
www.cbo.gov/publication/58221. Policies expanding federal
support for behavioral health services include the Bipartisan
Safer Communities Act (PL. 117-159) and the Consolidated
Appropriations Act, 2023 (PL. 117-328).

28. See “988 Suicide & Cirisis Lifeline” (accessed December 16,
2022), heeps://988lifeline.org.

29. One example could be additional federal support for drug
courts. See Lisa N. Sacco, Federal Support for Drug Courts: In
Brief, Report R44467 (Congressional Research Service, updated
March 20, 2018), hetps://crsreports.congress.gov/product/ pdf/R/
R44467. Another example could be expansion of coverage of SUD
treatment for Medicaid enrollees before they are released from jails,
prisons, or youth correctional facilities. See Centers for Medicare
& Medicaid Services, “HHS Approves Californias Medicaid
and Children’s Health Insurance Plan (CHIP) Demonstration
Authority to Support Care for Justice-Involved People” (press
release, January 26, 2023), heeps://tinyurl.com/bksfyctf.

Other Effects

In addition to their budgetary effects, options in this
report could affect access to care and its affordability,
how care is delivered, providers’ capacity, and quality of
health care. Those effects are difficult to measure and are
likely to vary depending on whether a given policy mod-
ifies the IMD exclusion by adopting the SUPPORT Act

provision permanently or eliminates the exclusion.

Policies that modify or eliminate the IMD exclusion
would probably result in increased access to inpatient
and residential care for Medicaid enrollees because of
increased acceptance of Medicaid by treatment facilities.
One recent study found that acceptance of Medicaid at
residential treatment facilities increased by 6 percentage
points in the year after adoption of section 1115 SUD
waivers and by 11 percentage points two years after
adoption compared with facilities in states that did not
adopt waivers.”® The same study found that acceptance
of Medicaid at intensive outpatient treatment facilities
increased by 5 percentage points to 7 percentage points
after adoption of section 1115 SUD waivers compared
with facilities in nonadopting states. Wider acceptance
of Medicaid could improve affordability of services by
reducing the amount that patients would need to pay
out of pocket. However, it is also possible that the treat-
ment facilities may not be able to accommodate the new
demand generated by the policies because of constraints
on the number of beds or providers.*!

Modifications to the IMD exclusion, and any changes in
access to care that result from those modifications, might
affect the setting (or type of facility) in which Medicaid
enrollees with SUDs or mental health conditions receive
care, which could have spillover effects on providers’
capacity. Services provided in IMDs are part of a contin-
uum of behavioral health care delivered in outpatient,
residential, and inpatient facilities. With the IMD exclu-
sion in place, some Medicaid enrollees may be receiving

30. The study also found increased acceptance of private
insurance and other forms of public insurance and a decrease
in self-payment at residential facilities in waiver states. In
addition, acceptance of other forms of public insurance
increased at intensive outpatient facilities in waiver states.

See Johanna Catherine Maclean and others, “Institutions for
Mental Diseases Medicaid Waivers: Impact on Payments for
Substance Use Treatment Facilities,” Health Affairs, vol. 40,
no. 2 (February 2021), pp. 326-333, https://doi.org/10.1377/
hlthaff.2020.00404.

31. Ellen Bouchery and others, Medicaid Emergency Psychiatric
Demonstration: Response to 21st Century Cures Act Requirements,
Report to Congress (Mathematica, September 2019),
https://tinyurl.com/5n99ny7t.

1
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care in settings (such as general acute-care hospitals) that
are available with federal reimbursement rather than in
settings that are most appropriate for their conditions.
Increased access to care in IMDs might shift where care
is delivered, which could affect the capacity of certain
providers. Such effects are in line with the decreased use
of emergency department services for SUD that CBO
observed in states that adopted section 1115 SUD waiv-
ers. Increased availability of federal funds might also affect
the capacity of inpatient and residential service providers
by enabling facilities to expand, although shortages in the
behavioral health workforce could limit such effects.

The options discussed in this report could change the use
of outpatient services. In CBO’s assessment, however,
the evidence in its analysis and the academic literature

is insufficient to quantify such changes and their effects
on spending. Increased use of inpatient services could
increase use of outpatient services if follow-up outpatient
care is provided after an inpatient hospital stay. But use
of outpatient services could decrease if utilization shifts
from outpatient to inpatient or residential settings.

Use of outpatient services could also decrease if care

for certain individuals is delivered more efficiently in

an inpatient or residential setting. In addition, relaxing
the IMD exclusion could increase federal spending for
outpatient services because the IMD exclusion prohibits
(with certain exceptions) federal reimbursement for ser-
vices delivered to people staying in IMDs, even if those
services are delivered in an outpatient setting. CBO will
continue to monitor the literature on this topic.

The quality of care could increase or decrease under
policies that would change the IMD exclusion, depend-
ing on the IMD policies states currently have in place
as well as the details of the policy options. For states
with few or no exceptions to the IMD exclusion or that
have adopted the temporary SUPPORT Act provision,
a permanent adoption of that provision could increase
the quality of SUD care. People in those states would

gain or maintain access to IMDs, potentially expanding
the continuum of care recommended for some people
with SUD. Furthermore, quality of care might improve
because of SUPPORT Act requirements that IMDs fol-
low evidence-based practices. A report by the Medicaid
and CHIP Payment and Access Commission found
that several Medicaid officials reported improvements
in the quality of care in states with section 1115 SUD
waivers that required providers to meet evidence-based
treatment guidelines similar to those in the SUPPORT
Act.”? Another study found that section 1115 waivers
for treatment of SUD were associated with increased
use of medications for opioid use disorder at outpatient
treatment facilities.”

The quality of care could decline for people in states with
section 1115 waivers under current law if those states
relaxed requirements for evidence-based care in response
to the elimination of the IMD exclusion. In addition,
quality of care could decline under policies that limit the
length of stay in IMDs to a level that did not align with
evidence-based clinical practice, or it could remain the
same if current-law restrictions did not align with those
practices.’* Evidence on how the quality of mental health
care might change under those policies is not available.

32. Medicaid and CHIP Payment and Access Commission, Report
to Congress on Qversight of Institutions for Mental Diseases
(December 2019), hetps://tinyurl.com/5n8fetwj (PDF).

33. Johanna Catherine Maclean and others, “Institutions for
Mental Diseases Medicaid Waivers: Impact on Payments for
Substance Use Treatment Facilities,” Health Affairs, vol. 40,
no. 2 (February 2021), pp. 326-333, https://doi.org/10.1377/
hlthaff.2020.00404.

34. A report that captured the experience of three states with IMD
length-of-stay limitations found that some patients’ needs
exceeded the amount of care covered by the policies. For more
information, see MaryBeth Musumeci, Priya Chidambaram,
and Kendal Orgera, State Options for Medicaid Coverage of
Inpatient Behavioral Health Services (Kaiser Family Foundation,
November 2019), https://tinyurl.com/vbyy5Shm9.
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